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MONEY — PERSONAL PROP- 
ERTY — At common law, title 
to embezzled money does not 
pass to a third party who re- 

a ceives it. 

—The doctrine that when money 
feloniously acquired has been 
transferred to an honest tak- 
er, he acquires good title as 
against the true owner, does 
not apply where the taker is 
engaged in an unlawful busi- 
ness. 

| GAMING — The statutes make 

all the transactions pertain- 

ing to gaming void. 

; | MONEY — GAMING — One who 
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bets ranged from $200 to $1050 
almost daily; that the bets were 
received by defendant at the 
bank in an envelope, when he 
called to cash cheeks, a modus 
operendi suggested by the de- 
fendant, and that he retained 
the money. 


Title to the embezzled money 
did not pass to defendant. This 
is so at common law. And, since 
such gaming is unlawful the 
transfer of title is not effected 
by the mere delivery of the 
money upon the wager. The de- 
pository holds the wager “with- 
out any right or duty respecting 
it other than the duty of return- 
ing it on demand to its lawful 
owner, the depositor” enforce- 
able by an action of indebitatis 
assumpsit. 
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mitted the whole agreement to 
be executed. R.S. 2:57-5 modifies 
the general rule. It does not 
create the cause of action but 
merely removes the disability 
under which the judicial rule 
placed the plaintiff, so that the 
court would hear him as if he 
were free from blame or as if the 


unlawful agreement were still 
urnexecuted. 

Thus, defendant having ac- 
quired no title to the moneys 


wagered. he is liable for their re- 
turn to the original owner in an 
action of indebitatis assumpsit 
for money had and received. 


The action on the case “for 
money had and received” is 
comprehensive in scone and 


equitable in spirit and is main- 
tainable when the defendant has 
received money which in equity 
and good conscience belongs to 
the plaintiff. It is greatiy fav- 
ored by the courts. It looks sole- 
ly to the inquiry whether the 
defendant holds money which 
ex aequo et bono belongs to the 
plaintiff. 

The strongest considerations 
of equity and justice operate in 
favor of the plaintiff. Whether a 
witting or an unwitting partici- 
pant in the thefts there is no 
equity in defendant. He plied his 
trade in disregard of the law. He 
acauired no title to the stolen 
funds. While the jury found he 
had no actual knowledge of the 


thefts, the facts are such that 
he was placed on notice and 
should have and could have 


made inquiry and obtained the 
readily available knowledge. 
But apart from the question 
of notice, defendant received 
the money in pursuit of an un- 
lawful business; he acquired no 
title thereto, and cannot now 
deny the true owners title and 
its right to a refund, for it was 
not in pari delicto. The statutes 
make all transactions pertaining 
to gaming void. 

Affirmed. 





ANNOUNCEMENT 


David Green, lieutenant-com- 
mander U. S. Navy, now on ter- 
minal leave, has resumed the 
practice of law at 26 Thirteenth 
Avenue, Newark. 

Mr. Green, who is also a li- 
censed professional engineer of 
New Jersey, served during the 
past three years in both the 
Pacific and American theaters of 
operation, directing ship repairs. 
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REAL PROPERTY — MORT- 
GAGES — An implied as- 
sumption of a mortgage will 
be raised in equity where the 
purchastr- deducts from the 
purchase price the amount of 
the mortgage or the amount 
of the mortgage is credited 
against the purchase price. 
Digested from an opinion by 

Bodine, J. rendered Sept. 27, 

1945. N. J. Court of Errors and 

Appeals. Lang v. North Jersey. 

For appellants: John O McGuire, 


Thomas E. Duffy, Aubrey J. 
Elias. For respondent: Reed, 
Reynolds & Smith, Hugh B. 
Reed. 


Complainant owned a house 
in Passaic and gave a mortgage 
thereon to the Security Mort- 
gage and Title Insurance Com- 
pany. By assignments, it became 
the property of the Slovak Cath- 
olic Sokol. Thereafter, complain- 
ant contracted to sell the house 
to the defendant and purchased 
one owned by the defendant. 
The agreement fixed the value 
of complainants’ property at $7,- 
500 and defendant’s at $17,500. 
A closing statement prepared by 
the defendant showed a credit 
for the amount of the mortgage 
on the purchase price. 

Thereafter, the Sokol foreclos- 
ed the mortgage and brought 
suit against Lang for the defic- 
iency. obtaining a judgment for 
$7,796. 

Complainants, contending that 
the defendant was the primary 
obligor, applied to it for pay- 
ment of the judgment, and upon 
its refusal to do so brought this 
suit in Chancery for. that 
amount. Before final hearing, 
complainants paid the Sokol $2,- 
500 in settlement of the judg- 
ment. 

The court of Chancery denied 
the relief sought. 

Even though there is no ex- 
press assertion of assumption of 
the mortgage in the deed there 
may be, in equity, an implied 
assumption. This assumption is 
implied where the purchaser de- 
ducts from the purchase price 
the amount of the mortgage or 
the amount of the mortgage is 
credited against the purchase 
price. 

It is clear that the amount of 
the mortgage upon complain- 
ant’s property was deducted 
when the sale was made: The 
complainants were entitled, in 
equity, to the amount they were 
obliged to pay to secure the cov- 
enant not to be sued. 

Reversed. 





(Continued on page 7, col. 1) 





Title Abstractors Course 
Being Given 









N. J. Title Insurance Association 
And Newark University 
Cooperate On Special Course 


























A special course of sixteen two 
hour lectures on real estate title 
abstracting was begun at the 
University of Newark on October 
2nd with a full enrollment. The 
course is being conducted by the 
New Jersey Title Insurance As- 
sociation with the cooperation 
of the University. The lecturers 
are officials of title insurance 
companies and have had special 
training and wide experience in 
their fields. Aaron Lasser is act- 
ing as special advisor. 

The course is designed to give 
the students practical instruc- 
tion in title abstracting. The 
text being used is “Abstracts 
and Titles” by Milton Lieberman 
and the classroom work will gen- 
erally follow the subjects con- 
tained therein. In addition to 
the classroom work, instruction 
will be given at the Court House 
under the supervision of com- 
petent abstractors. 




































































And That's the Law 


Law is law, and as such, and 
so forth and hereby, and afore- 
said, provided always, neverthe- 
less and notwithtanding. Law is 
like a country dance; people are 
led up and down in it till they 
are tired. Law is like a book of 
surgery; there are a great many 
desperate cases in it. It is also 
like a physic; they that take 
least of it are best off. Law is 
like a homely gentlewoman; 
very well to follow. Law is like 
a scolding wife; very bad when™ 
it follows us. Law is like a new 
fashion; people are bewitched 
to get into it. Law is also like 
bad weather; most people are 
glad when they get out of it.— 
Kentucky State Bar Journal. 
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OPA Price Regulations 
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Reconversion Pricing 


Harry Salzman 
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we are able to offer 


ficiaries. 
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A heavy wooden, metal-bound box 
was this bank’s first vault; 
upon the mantelpiece above, two 
knives of small-sword dimensions, 
and two large horse pistols warned 
robbers away. 


Suggestions 


We are glad to consider in confidence, with 
the testator’s attorney, the tentative terms 
of a will under which this bank is to serve 
an estate as executor or trustee. Sometimes 


assist both the bank and the attorney to 
serve with maximum effectiveness 
administration of the estate and the fuifill- 
ment of the testator’s plans for his bene- 
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of criticism and, of 
| course, the good old cry of “Poli- 
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th nat it is impossible to det ermine 
what the true story 
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teaching a class in Business Law 
so his hand will not be entirely 
out upon his return. 

S/Sgt. Charles Cantalupo, Jr., 
Hq. & Hq. Sq., 11th Air Force, 
APO 980, Seattle, Wash., wrote 
us from the Aleutians (which we 
have heard many times referred 
to as the most forsaken spot on 
the whole earth) that he does 
not want to to Tokyo but 
to get back to good old 
Jersev. From his description of 
ithe climate ‘way up there, the 
inasty weather which we have 
been experiencing summer 
and fall must be most deligthful 
by comparison. 
| Cpl. Donald S. Fuerth, 42019333 
is now with Btry. C, 308th FA 
Bn., APO 78, N.Y. Since this is 
the first APO address we have 
had for him, we presume Don is 
Army of Occupation which 


cert that the job 


eC 


this 





in the 


jis making ain 











those in the actuai fighting did 
stays dot 

Form Judge Frank Hague 
gr. th st returned after hav- 
in erved overseas as special 
perso} representative of the 
Forei Economic Administra- 
tor. He was a legal attache of 
1e Allied Commission in Italy 
nd ] received high commen- 
dation for outstanding service. 

Col. Clifford R. Powell, 0-102214 
s still “over there with Hq 
USFET. ICD. APO 757, N.Y. He 

had two more citatic the 
rhest en in Lu by 
fal fol: f £ (> ve in 
tl ns, again. 

Lt. Erne hurston, USMCR 
Dis ne Se Ha. F MF Pacific 
FPO, San Fran. is an unusual 
itize for he the ugl 

id oth ohiti pla rm 
vhicl e sent you last bacagen 
He hopes. as all good citizens do, 
th “bo parties “= “find it 
p je to stand on ieirs—re- 


ifardless of the outcome “of the 











| electir ---- if either’s promises 
lare kept. it would seem that the 
State is in good hands, ---!” 
Clark ¢€ el, Lt. USMCR, 
Marine De 1 Field, Sher- 
man, Tex.. ¥ rested in the 
report of the re nual Meeting 
ana asked for further informa- 


on which we hope he has re- 
ceived by this time. Coming in 
from f duty and very late 





il, being back 
welcome. 

ASSOCIATIONS 
active Legal 
ymmit which meets 
to assist those in military 
needy persons. The 
sociation has had several fine 
kers, the series following 
meeting when they gave 


our President. A. F. McGee, and 


in receiving his ma 
USA is 
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weekly 
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service and 
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irst 


Louis P. Scott, the new prose- 
r|cutor, a real party. 

Bergen is preparing for the 

>Inew year. They recently had the 

| sgesegemnenl f hearing their mem- 

| ber. Ca Ww m. J. Morrison, who 

| was with the 4th Armored Div. 

tell of some of his 


in Europe 


honored Judge Al- 


r 


ing at their quart 






eeting at which the Chief 
from the Camden office 
Rev. Dept. was the prin- 


No matter how we 
not forget about 


speaker 
try. we just can 
taxes. 
Camden — a 
to have the 
in Camden, 
Glc Countie 
the opening of the September 
Term of the County Courts. This 
is an that may well be fol- 
lowed by all other County Asso- 
ciations for the opening of the 
Term should be a real event at 
all ti This Association held 
a Vict Dinner at which Lt 
Col. Harold G. Hoffman, former 
Governor of N. J., made the prin- 
cipal address. Major Carl Kissel- 


apace’ effort 


gone ting and 
present at 


ucester 


ides 
1dea 
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Supreme and U. S. District 
JUDGMENT SEARCHING 


AND ABSTRACTING 
ALL TRENTON SERVICES 


W. Coe McKeeby 


24 Branford Place, Newark, N. J. 


Divorce Game ‘Chilled’ 


Hot_Springs, Ark. (CCNS) 
Although divorce business here 
continues brisk, the out-of-state 
trade has been pretty well 
“chilled” by the Supreme Court 
decision in Williams v. North 
Carolina, attorneys here report. 














man who had just returned from 
overseas was able to be present 
and was one of the honored 
guests. 

Cape May honored its Dean, 
Joseph Douglass who has reached 
the age of 80 years young, by 
electing him President recently. 
The meeting was in a form of a 
testimonial dinner for Mr. Doug- 
lass and four others of the Coun- 
ty who have practiced law for 
many years. These included our 
members Charles A. Bonnell and 
Samuel F. Eldredge. 


Mercer has opened its active 
season. One of the early events 
will be a dinner to Justice A. 


one of its own 


elevated from 


Dayton Oliphant, 
members recently 
the Circuit Court 

Charles M. Morris is the 
President of Middlesex. 

Union has interested 
what Adv. Master Herr 
“The Migratory Divorce 
j} ance” and this is truly a 
| problem. 
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called, 
Nuis- 
public 


tee 


which has been 
Labor Com- 
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}missioner Harper 
jpenetie in the 
Compensation Bureau, has final- 
lly, after much careful delibera- 
tion and study, approved certain 
changes, the appointment of a 


to improve 


Workmen’s 


es 





Medical Director, the method of 
selection being still undecided, 
being the most amp rtant one. 
One indication of 1 about- 
face on the long, long road buck 
to normalcy is the turniny ck 


of the clock an hour on Septem- 
ber 30. We have waited about 4 
years to catch up with ihat extra 
hour’s sleep. For a long time we 
shall be forgetting to delete 
“war-saving time” form notices, 
etc. 

Terms are opening, trials are 
beginning with a few cases being 
taken from the military service 
list, and now all we need to com- 
plete the picture is to have yeu 
here by the Mid-Winter Meet- 
ing. 

The best from each of us to 


each of you. 
Sincerely, 
Emma E. Dillon, 





State's Policy On 'Com- 
parable Job’ Is Not 
Yet Fixed 


Trenton, (CCNS) — Pending 
formation of a definite policy as 
to what constitutes ‘compar- 
able” employment for those out 
of work during the reconversion 
period, Gov. Walter E. Edge and 
members of the State Unemploy- 


ment Commission decided at a 
conference here to treat each 
application for unemployment 


compensation on its merits. 

The question of comparable 
employment involves the tem- 
porarily unemployed reported to 
be refusing positions offered be- 
cause the jobs do not pay the 
same wages the workers receiv- 
ed during the war boom. Both 
the state and federal social se- 
curity laws provide that workers 
refusing employment compar- 
able with what they had before 
they were laid off are to be re- 
fused unemployment compensa- 
tion benefits. 

It was reported that Governor 
Edge and UC C me mbers were in 
agreement that wages should 
not be driven down to prewar 
levels but they felt that prewar 
and wartime earnings’ both 
should be taken into considera- 
tion in arriving at a definition of 
“comparable 
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Con 
FCIFIC PERFORMANCE 
specific perfermance is grant- | 
od or denied as the justice of 
the particular case requires. 
Where 
for an ancillary agreement to 
ye executed by the buyer and 
the seller fails to present the | 
ysreement for signature, the 
eller cannot use the non-ex- 
eution as a defense to speci- | 
fic performance. 


defendant 


£6 no 
ALIC 


Tact. 





DIGESTS OF RECENT 


OPINIONS 
tinued from page 3) 


contract of sale calls 


on facts here presented 
established 
PRACTICE An 














ad Se 27 
r ad Ap- 
Sunshir Park 
nt: I 1 Le - 
S. Moor nd John 
é e of counsel For 
t: Elwood T. Week 
suit for specific per- 
De { Cada s 
ecree com- 
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19. 1936 entered 
Tey i YY y v r 
tt sell tnree 
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rms Wr + ar py he 
the agreement is “For 
The 
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Members Only”. 
also recited th 
subject to 
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he owner and w 
ipon pucrhaser’ 
1 the A.S.A 
ed by the ov 
of agreement 
cuted by both parties”. 
tract further provided 
n the pur r’s fail 


the 











cnasers 


+ 


agreemen 





ys after it was preser 
at the option, 

ct may be cancelled 
ned. On full 
property was to be 
warranty deed. 

no agree- 
>ned by ties. 


seller's 





deposit ret 
the 


by 





other 





the par 





admitted he was a 
f the A. S. A. from the 
the contract until June 





when his membership 
sed, without hearing, 
10n payment of dues. It 
dmitted that complain- 






never called upon to} 
any agreement. The 
further were that com- 





paid all but $20.65 of 
hase price and has re- 
tendered balance 
refused to ac- 
substance, he 


this 


ause, in 


longer a member and his 
ip, under | 
ement, was a condition | 





d members! 


t to his right to a deed 
. It also appears that | 

with defendant’s | 
erected four cabins 
at a cost of $1,200 


| 


edy of specific per- 
is one resting in sound 
_ It is granted | 
s the justice of the} 
case requires. The 


nant clearly and conclu- 
established his 


to 
the 


i 
i 


right 


performance of 


his | 


|offerea no proofs but insisted on 


ithe bankrupt’s petition, sched- 


jhave been received in evidence 


|tion in the negative and pointed 


Defendant could not complain 
that complainant had not ex- 
ecuted the further agreement 
| because it mever presented the 
agreement. It abandoned its 
lright to such an agreement. Nor 
is the character or reputation 
of complainant or his wife prop- 
lerly in issue. After standing by, 
it cannot in fairness and jus- 
tice, now make that complaint. 

The court below was properly 








concerned only with the con- 
tract before it and no other. 
|That contract does not lack mu- 


tuality and was properly ordered 
Specifically performed. 

The order denying a rehearing 
also properiy made. No 
meritorious reason for a rehéar- 


wac 
ve 





ng was shown. An application | 


in chancery is 
principles ap- 


for a new 


for a re-hearing 
governed by the 
plicable to a motion 

ial at law. It is not 
the denial 


to reason and 


| gested that 
“sl justice” 


abuse 


itvitad 


ce constituted an 
Juaiclai daiscer 


The decree 





retion. 
and order are af- 


1u 








| CONSTITUTIONAL 


LAW — 


LANDLORD AND TENANT — 
The classification stated in 


R.S. 46:8-11 is so restricted and 
tenuous as to be illusory and 





unconstitutional. 
D ted from a p lrian 
| n rendered Oct. 3, 1945 
N. J. Supreme Court. Sbrolla v 
He For appella Martin 
B n. For responc David 
N. Perskie 
The questi yresented is the 
stitutionalit ve non < 
84 of e ] of 1945 
deals with noii ) ten- 
» vacate premises Thi 
de ) of the statute is - 
limited to (a) cities ‘b) 
dering on the ocean (c ! 
1 class counties (d) having a 
ilation of less then 150,000 
rding to the last federal 
Witnout expressly adopting in 
tirety the opinion of Judge 
Burling in the Atlantic Circuit 
Court (digested at 66 N. J. L. J. 
63) this court is in accord with 


therein that the 
lassification stated is so re- 
tricted and tenuous as to be il- 
lusory and unconstitutional. The 
judgment under review is there- 
affirmed. 


finding 


lore 





EVIDENCE—Testimony from the 


original files and records of | 
the bankruptcy court is ad- 
missable. 


PRACTICE—A “true copy” and 


a “certified copy” are not the | 


same. 

Digested from an opinion 
Perskie, J.. rendered Sept. 27, 
1945. N. J. Court of Errors and 
Appeals. Collins, etc. v. Hudson 
County Nat’l Bank. For appel- 
lant: Abner W. Feinberg. For 
respondent: Emanuel Weitz. 

Appellant, defendant below, 
appeals from a judgment enter- 
ed in the District Court by the 
judge sitting without a jury, in 
favor of the respondent. 

The gravamen of plaintiff's 
suit as trustee in bankruptcy of 
Samuel Klein and Samuel Walk- 
er, partners t/a Colleen Shops, 
is that the bank erroneously paid 
out of the funds on deposit by 
the partnership, the sum of $200 
on a note made and executed by 
Colleen Shops, Inc., a corpora- 
tion of this State. The bank 


by 


97 





strict proof of the plaintiff’s 
case, and challenged the pro- 
bative quality of plaintiff’s 
proofs. 


In the case relied on by appel- 
lant, the question was whether 


ules and discharge in bankruptcy 
marked as “a true copy” should 


under R. S. 2:98-19 which makes 
a “certified copy” admissable. 
The court answered that ques- 


out that the two terms were not 
interchangeable and that a cer- 
tified copy was more than a true 


even sug- | 
was a} 


| But that is not in issue here. 
|Here the trial judge admitted 
|neither a “true copy” nor a 
|“certified copy,”.but testimony 
{from the original bankruptcy 
files and bankryptcy docket. 

An examination of the whole 
| case discloses no error in the ad- 
;missions of evidence, or other- 
| Wise, Which in anywise injurious- 
lly affected the substantial rights 
|Of the bank. In such circum- 
}stances this court does not re- 
verse. 

Affirmed with costs. 


BARBERS CONSTITUTION- 
AL LAW — Ordinance fixing 
opening and closing hours of 
barber shops held constitu- 
tional as being a reasonable 
and valid exercise of the pol- 
ice power. 

| HOLIDAYS Saturdays  be- 

tween June 15 and Sept. 15 

are not legal holidays but are 

| bank holidays. 

MUNICIPAL LAW — Ordinanc- 

| es are to be given a reason- 

| able construction that would 
not disserve the apparent pol- 
icy and object of the enact- 
ment, 

Digs rom an opinion by 
Heher J. rendered Sept. 14 
1945. N. J Supreme Court 
Amodio New York et 
For prosecutor Geors 
thste . For defendants: 
L. Hirschberg, Anth 
Armore, amicus curiae. 
The writ brings up for re- 
view an ordinance of the de- 
fendant municipality regulating 
the opening and closing 
of barber 
The ordinance was enac 
pursuant to RS. 40:52-1 

powering municipalities t 
cense and regulate opening 

in barb shops on 


s and legal holidays an 


Sted f 


a Sis 
Vv. West 





nours 


‘ted 
(k 
» li- 
“tne 
i! "10SInNg OI 


Sunday 


fo) 





the hours of opening and clos- 
ing on week days. The ordin- 


ance ordains that barber shops 
|“shall remain open” on all days 


except Sunday, Wednesday and 
Saturday from 8 A. M. to 7:30 
|P. M., on Wednesday from 8 
A. M. to 1 P. M. and shall 
|be closed on all legal holidays 


‘luding Sundays, except ‘ 
|No patrons are to be permitted 
to enter any shop after the 
P. M. hours stated. The ordin- 
jance recites it is necessary in 
order to protect the general 
|welfare and health of the per- 
sons working in barber shops. 
| Prosecutor was convicted and 
|fined for being open after 1 
|P. M. on Wednesday, January 
17, 1945. 
| It is first argued the 
ance does not require 
except on holidays, but 
fixes the hours when they 
remain open.” 

While the ordinance is to be 
strictly construed, an interpre- 
that would disserve the 
apparent policy and object of 
the enactment is not counten- 
anced. As with statutes, an ord- 
inance is to be given a reason- 
able construction such as is not 
repugnant to common sense. A 
reading of the ordinance clear- 
ly shows it fixes closing hours 
and prohibits any shop from 
being open after the closing 
hours provided. 

It is next argued that the 
compulsory Wednesday 1 P. M. 
closing is a deprivation of prop- 
erty without due process, as is 
the compulsory holiday closing. 
On this later point it is argued 
that the statutes make Satur- 
days from June 15 to Septem- 
ber 15 a public holiday and Sat- 
urday afternoons from Septem- 
ber 15 to June 15 a public holi- 
day, at all of which tir-es the 
shops would be require. -o be 
closed under the provisions of 
the ordinance. 


TITLE SEARCHES 
IN MONMOUTH COUNTY 
Experienced - Prompt Service 
MILTON KOSENE 
Attorney-at-Law 


77 Broad Street, Red Bank 
Tel, Red Bank 804 


ordin- 
closing 
merely 
“shall 


tat ‘ 
tation 











copy. - 








Vian 


This is a misconception. The 
Saturdays between June 15 and 
September 15 are not legal holi- 
days but are bank holidays and 
half holidays are not within the 
purviéw-ef the ordinance. 

As to the former point, it is 
settled that business affected 
with a public interest is sub- 
ject to reasonable regulation 
for the common good. Barber- 
ing is in this category. It is an 
occupation intimately identified 
with public health. Sec. 70:52-1 


(Kk) has heretofore been sus- 
tained by this court on this 
ground. 

And the regulation is in no 


sense unreasonable or arbitrary. 
The Wednesday afternoon and 
holiday closing compensate for 
the long hours on other days; 
and it is therefore a measure 
aimed to foster.the heaith of 
the workers, and thus to ad- 
vance the essential public in- 
terest. Reasonable limitations 
upon the hours of service is a 
health regulation within the 
domain of police power. The or- 
dinance here is a reasonable ex- 
ercise of the police power. 

Nor is the ordinance discrim- 
jinatory because “beauty parlors 
and other businesses, trades; 
and professions are not affected 
|thereby”. The exigency in the 
'particular case is for the judg- 
|ment of the law making body; 
unless there is an utter 
lack of basis for the classifica- 
tion, the action taken not 
discriminatory in the constitu- 
sense. If it affects alike 
all persons similarly situated, it 
does not violate the 14th 
Amendment. The ordinance 
manifestly does that. 

The judgment of conviction is 
affirmed with costs. 
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CERTIORARI—Certiorari will be 
allowed where there is a fairly 
debatable question of law. 

LACHES—A delay does not con- 
stitute laches unless it is shown 


to have been harmful to the 
adversary. 
Digested from a per curiam 


opinion rendered September 25, 
1945. N. J. Supreme Court. Krai- 
buehler, et al v. Civil Service 
Commission, et al. For petition- 
ers: Eisenberg & Spicer. For 
Civil Service Commission: Walter 
D. Van Riper, Atty. Gen. by John 
F. Bruther, Dep. Atty. Gen. For 
City of Newark: Philip J. Schot- 
land (Thomas M. Kane, of coun- 
sel). 

Petitioner and 14 others were 
employed by the Department of 
Public Affairs of Newark. On No- 
vember 15, 1943 they were ad- 
vised by the Director that it was 
imperative to retrench in the 
administrative costs of the de- 
partment and that he was there- 
fore placing each of the peti- 
tioners on a leave of absence for 
reasons of economy. Petitioners 
filed a petition with the Civil 
Service Commission, hearings 
were had and on August 1, 1944 
the petition was dismissed. Peti- 
tioners now seek a writ of cer- 
tiorari to review these actions. 

Petitioners allege the lay-offs 
were illegal because they were 
not made on a city-wide basis 
and they rely on R. S. 11:22-9 
dealing with separation from 
service for reasons of economy. 
The City and the Civil Service 
Commission rely on R. S. 11:22-10 
which has to do with abolition 
of positions. There is a fairly de- 
batable question of law. 


The city asserts that petition- 
ers are guilty of laches in that 
they waited from August 1, 1944 
to December 23, 1944 before 
making their application for 
certiorari. In view of the import- 
ance of the question and that it 
is novel, and that neither the 
City nor the Commission points 
out in what respect they are 
harmed by the delay of five 
months the court does not think 
that the petitioners should be 
barred by laches. The writ will 
be allowed. 


PRACTICE — Refusal of appli- 
cation to extend time to file 
affidavit of merits and answer 
is not abuse of discretion in 
absence of showing of reason 
for delay and that there is a 
meritorious defense. 

—To open a judgment, a rule to 
show cause should be obtain- 
ed and _ depositions § taken 
thereunder for use on the ar- 
gument of the rule. 

Digested from a per curiam 
opinion rendered Oct. 5, 1945. 
N. J. Supreme Court. Orifice etc. 
v. Ayvad Water Wings Inc. For 
plaintiff-respondent: Fredmaz 
& Fredman, Jacob J. Levy of 
counsel. For defendant-appel- 
lant: Lichtenstein & Engel (Jul- 
ius Lichtenstein of counsel). 

Defendant 


appeals from at 


order of the Hudson County 
Common Pleas denying its ap- 
plication for an extension of 


time within which to file an af- 
fidavit of merits aid answer and 
also from the judgment entered 
against it the result of saic 
order. 


as 
as 


There was no abuse of discre- 


tion. There is nothing in the 
record upon which the court 
could have abused its discretion, 
it was never called upon to ex- 
ercise it. There was no testi- 
mony or proof upon which the 
court could have made a deter- 
mination in favor of the de- 


fendant. Neither was there any 


proof explaining defendant’s 
failure to file an affidavit ol 
merits, that it had been sur- 


prised or that it had a meritori- 
ous defense. 

The defendant elected at the 
hearing below to rely on oral 
argument and an exparte affi- 
davit which could not properly 
be used. Proper practice dictated 
that the defendant obtain a rule 
to show cause why the judg- 
ment should not be opened and 
an opportunity be given to file 
an affidavit of merits and an- 
swer. Depositions should then 
have been taken for use on the 
argument of the rule. 

The order and judgment 
pealed from are affirmed 
costs. 
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Washington, (CCNS)—In its RATE 
initial meeting the Washington SCHEDULE FOR SEPTEMBER AND OCTOBER, 1945 PHONE MI 2.0073 
Chapter of the American Veter- - copy 
of serene gen ip Mam wr tee Civil Criminal Actions at Law =w JERSEY LAW JOURN: ! 
ues es send of te Week of Oct. 15 Judge Flannagan Judges Brennan and Naughright Judge Hartshorne | tae : 
Senate District Committee pro Week of Oct. 22 Judge Brennan Judges Naughright and Flannagan Judge Hartshorne | FUPLONMEN OPPORTUNM 
the grounds that: The Civil Part Schedule is as follows: | aereeves sien : 
“He has demonstrated his Mondays—Miscellaneous motions and appeals. Wednesdays—Sentences. Atte wanted for leg tens 
hostility to the people of the Tuesdays—Orphans Court. Thursdays—Special Sessions Trials. $$ 
District by speaking against the Motions addressed to actions at law are heard on Fridays by Judge Harshorne 
granting of voting rights and September Term opens September 18. MORTGAGE AND 
by opposing adequate low-cost ——_———-- TITLE INSURANC 
OE. Sh SAE WER SAGES HUDSON COUNTY COURT OF COMMON PLEAS E 
0 Pantone — ae oS SEPTEMBER TERM, 1945 SCHEDULE FOR FRIDAYS EXPERT 
servicemen, baiting them _be- eid 
cause of their ancestry, and has sae Familiarity 
chosen to use Senate District DATE Judge Duffy ata Roberson Judge Ziegener New Jersey situation 
Committee letterheads for this|Oct. 12 Holiday a lanedhong — 
unsavory pastime.” * 19 Orphan s Court Arraignments and Sentences Motions and Miscellaneous ate Z iy, Wr ,ULTES 
ans ib 26 Arraignments and Sentences Motions and Miscellaneous Orphans Court ee nd | exp 5 
ened Gestation Nov. 2 Orphans Court Arraignments and Sentences Motions and Miscellaneous | 
r 9 Arraignme! ind Sentences Orphans Court Motions and Miscellaneous | 
Vv : 
Held Not Conclusi e ” 16 Motions anc fiscella neous Arraignments and Sentences Orphans Court | 
Chicago, Ill. (CCNS)—Superior | 23 . Holiday — L 
Judge Frank M. Padden h re- | 30 Arraignments and Sentences Orphans Court Motions and Miscellaneous 
fused to hold that a man who|Dec. 7 Orp Court Arraignments and Sentences Motions and Miscellaneous | 4 
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could not have been the child’ Supreme and Circuit Supreme and Circuit Hon. Joseph A. Delaney c EMPLOYME NT WA AN res 
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